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FACILITATIVE

NARROW BROAD

EVALUATIVE

Where do you fall as a Mediator and ethically hawdan you move to the bottom of the
chart, when can or should you ever move to theobotif the chart, and what do you
need to do to go there, if at all.

Facilitative style of mediation is probably what you learned durinigial training.
Open ended questions, without providing your owpui Identify & explore interests,
concerns, motivations, goals and common groundsstian as to weaknesses and
strength on both sides, evidentiary problems oh buates, legal concerns, etc. Mediator
gives no in-put of his/her own.



Evaluative styleof mediation is where the Mediator based on hiséfwen experience
and with the permission of one or more partiesallgin private caucus offers his/her
own opinions on strengths or weakness and prolmlitome. This is done only towards
end and only with sensitivity and permission oftigs: Pitfalls and do not want to step
over line.

Narrow approach is where Mediator focuses on the legal positismoased by
parties and simple risk-analysis.

Broad approachis where Mediator also looks at underlying intesegenerally in
commercial dispute)

People’s Interests= People’s Wants and People’s Needs. (Distinguitgrests from
needs—what going to do with the money.)

Must determinéClient’s Needs versus Counsel’s Needsot always the same.
When Parties/Attorneys are discussing their reggepbsitions, Mediator needs to go

below the line to try and determine their undemyinterests. It is as important to listen
as much to whallOT telling you as what they are telling you. .

OPTIONS: Only Proposals that include others needs succeed.
(SEE ATTACHED DIAGRAM )

Five Methods of Integrative Negotiations:

=

Expanding the Pie—increasing available resources.

2. Nonspecific compensation—one party gets what hedgirgs; the other party is
repaid with different compensation.

3. Logrolling—each party concedes on low priority issun exchange for
concessions on higher priority issues.

4. Costcutting—one party gets what he/she wants; tifver @arty’s costs are
reduced or eliminated.

5. Bridging—neither party achieves their initial derdabut a new option is created

that satisfies the most important interest undegyheir demands.

BATNA: Best Alternative to a Negotiated Agreement.

WATNA: Worst Alternative to a Negotiated Agreement.

! Picker at pp. 40-43. (See Bibliography belowrfare information as to each book.)



MLATNA : Most Likely Alternative to a Negotiated Agreement

Bibliography from Wakeen’s materials attached

Some lists from Picker:

Qualities of an Effective Mediator:
1. Absolute impartiality; 2. Trustworthiness: 3. Metiti@ Experience; 4. Good
listening skills; 5. Ability to understand the laamd facts; 6. Good people skills; 7.
Good leadership & management skills; 8. Problemisglskills; 9. Strong
negotigtion skills; 10. Flexibility; 11.Good buss®esense; 12.Patience; 13.A sense of
humor:

Identifying & Overcoming Barriers to Resolution:

1. Selective perception in making evaluation, 2. Wrbagelines, 3. Reactive
devaluation, 4. Failure to communicate, 5. Gapsafiormation, 6. Insufficient focus on
underlying interests, 7. Inability to align cliemihterests, 8. Disconnects between
attorney and client, 8, Anger & embarrassment,éha®ior and tactics of parties &
counsel, 10. Poor negotiating skills, 11. Inappiatprreliance on experts, 12.
Preoccupation with winning, 13. Inability to breiakpasse, 14. Process barriérs.

Checklist of Some Facilitative Questions for Partig

* What was the sequence of events-facts?

* What business interests are involved in this desput

* How do you feel about the dispute?

* How to you believe the other side feels about ikpute?

* What do you want/need?

* What is most important want/need?

* What is least important want/need?

* What do you believe are the strengths and weakse$s@ur case?
* What are the strengths and weaknesses of your eppsitase?

* What alternatives would you consider if agreemaminot be reached?
* What is the most attractive alternative?

2 Theresa Wakeen Materials

3 Picker at pp. 38-39.

* Picker at pp. 49-50 & 56-64.

® Picker at pp. 84-87. Even though these are listélde context of questions attorneys need to lasik t
clients prior to Mediation, they also appear tajbestions that the Mediator might want to ask thdi€s
in Private Caucasus.



* What is the least attractive alternative?

* How would you prioritize the alternatives?

* What are the bottom line monetary recovery needs?

* What are your non-monetary needs?

* What are your settlement expectations?

* What compromises will you consider to reach a naged settlement?

* What are you unwilling to compromise under anyuwinstances?

* What do you believe are the opposing party’s irstisregoals and objectives in the
dispute?

» Can you prioritize the opposing party’s interests?

* What is the opposing party’s interest in a negetiatettlement?

* Are you interested in privacy or do you prefer dlpuforum?

* Are you interested in a speedy resolution?

* Do you have an interest in preserving a continuatgtionship with the opposing
party which are not the subject of this dispute?

* What are barriers to a settlement?

» Do you believe that emotions or hostilities will déarrier to settlement?

* Who are the decision makers for the other side?

* How would you describe the personalities of theeplide’s decision makers?

» Are there any other potential parties with an es¢&rwho, if notified, would
increase the likelihood of serious negotiationsnglplace?

* What particular concerns do you have about medjdhis dispute?

Bibliography from Picker’s book attached.

Thinking modes of Participants and Attorneys (& eva Mediators) :

Vertical or convergent thinking (Dominant left brain).Bringing things
together and synthesizing of information & knowledg arrive at a single solution to a
problem.

Lateral or divergent (Dominant right brain ). Provocative and generative
thinking. Brainstorming and expanding ideas andtsmhs.

Important to identify which type of person dealingh because approach to Mediation
will be different.

Vertical Thinking: Lateral Thinking :

Analytical Provocative

Sequential Can make jumps.

Selective Generative

Correct at every step. Need not be correct atyev
step.



Uses negatives to block pathways. There is notivega

Excludes what is irrelevant. Welcomes the irratay

Categories & labels may not change. Categoriedé&ltamay
change.

Follows most likely path. Explores least likely Ipat

Seeks the right answer. Seeks restructuring of
patterns.

There must be a right answer. There may be noematv
all.

Cooley cites, Dr. Edward DeBono, Lateral Thinkidgeativity Step by Ste@as
describing thdollowing strategies for lateral thinkers

Suspending Judgment
Brainstorming
Challenging Assumptions
Generation of Alternatives

Fractionation
Visualization
Thought Reversal
Using Analogies
Random Stimulatioh

Left brain function

Analytical
Rational
Logical
Linear
Certain
Goal-oriented
Concrete
Sequential
Explicit

Serial processing

Mathematics
Language

Flow chart for creative problem solving:

® Cooley, Vol. 1 at p. 8.
" Cooley, Vol. 1 at pp. 7-11.

Right brain function

Generative

Intuitive

Emotional

Visual

Artistic
Holistic
Spontaneous
Playful

Symbolic
Parallel processing
Synthesis
Pattern recognitfon



. Situational Analysis -} 2. Problem Analysis -} 3.nformation
Gathering -} 4. General Approaches -} 5. Action Pla -} 6.
Evaluation (Need to Re-evaluate and start over absne point.)

. Situational Analysis:

What is happening right now?

What is wrong with the client/lawyer’s current sition?
What are the symptoms?

What is the client’s/lawyer’s preferred situation?

. Problem analysis:

What is the Client’s problem?

Do we need anyone else’s help in identifying thebfgm?
Whom/what does the problem affect?

Who/what is responsible for the problem?

Is it part of a larger problem? If so, what showkl address first?
Could it have been prevented?

What are the client’s/lawyer’s objectives?

What are the client’s/lawyer’s underlying interésts

. Information Gathering:

What else do we need to know (Facts? Feelings? issyaes?)
Who/what can help us?

Are we the appropriate person/entity to fix theljppeon?

How could this problem have been prevented?

. General Approaches:

What would the Client like us to do?

What approaches does the law allow us to do?

What other approaches might there be?

What are the costs and Benefits of each approach?
What new problems might each approach create?
Can any potential new problems be prevented?
Which approaches might be most effective?

What values and objectives does each approacicizfle

. Action Plan:

What is out course of action to solve this problem?
Who should be involved?

Who is responsible for implementation?

How should decision be made?

What specific steps should we take now?

What effect will these steps have?

What steps should we take to prevent further probfe

. Evaluation:
Are we on the best path?



What new problems have been created?
Do we need to re-evaluate?

Plug back in at one of the previous numbers and stiover.
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Scenarios/Suggestions from Cooley, Vol 2.:

1. Convening for Mediation Success:

Judy Cohen suggests that the Mediator contact @dtte Attorneys before the actual
Mediation day. Discuss five topics with each sid@ ivery neutral way:

. Issues (their Own and Other Sides)

. Goals (Their Own and Other Sides)

. Obstacles

a
b
c. Likely Outcomes
d
e

. Other Players

Idea is to help Attorneys/Parties prepare for @essful Mediatior.

Teresa Wakeencalls Attorneys several weeks before Mediatioddtermine who
is going to be there and whether anyone else rteduisthere from that Attorney’s side
or whether he/she believes someone should be filoenethe other side. She also asks
what information each attorney/decider needs frioenather side to have a successful
mediation. Tries to set up for success. Encowageh side to provide you at least and
preferably the other side a Mediation Memo/BI{ef.

Also suggested later with a list of topics to @bly discuss:

—TIomMmo Ow»

Mediation Agreement—including confidentiality andrtaling of fees.
Time constraints. Flight other reasons to conchitdeertain time.
Style of mediation: facilitative, evaluative, etige, directive, distributive,
collaborative, transformative, etc.

Meeting format

Specific identity, position of authority of parfants.

Spouse attending.

Insurance and person attending from insurance coynpa

Fact witnesses, or experts, structured settlenegmésentative.
Telephone conferencing of additional participamd anderstanding
covered by confidentiality.

8 Cooley, Vol. 1 at pp. 280-283 citing Morton, TemchCreative Problem Solving: A Paradigmatic
Approach, 34 Cal, W.L. Rev. 375 (1998).

° Cooley, Vol 2. at p. 40.

1%\Wakeen notes.



J. Prehearing submission: Length and content, contialeor exchanged,
timing if exchanged.

K. Any additional documents needed from opposite wid®nfirm damages,
etc.

L. Opening statements

M. Use of exhibits, Power Point, films, ett"

2. Pie Charts and Use of Two Mediators (Co-mediationn Large
Construction case

Massive construction case between Owner, GC aneéraus Subs relative to serious
water intrusion, with various cross claims, etceyhised two very experienced
Mediators with somewhat different backgrounds. Maatis had different viewpoints and
less downtime, because each consulted differetiepanitially. . They then suggested
that each Party prepare two pie charts; one ustigrd and the other percentages of
fault. Most parties were overly generous with tloein percentage of fault and money
owed (l.e., not much of either) but lot of commatyahs to others. Mediators then
averaged all the charts and let the Parties knoith 8Mittle more effort, resolved the
case very close to the averaging of the two pietsha

3. Property Division subject to Divorce.

Example is a vacation house fully paid. After dssion and agreement, each
party submits a piece of paper to the Mediator witiat he/she thinks the fair market
value is. If identical FMV, they flip a coin to dgtmine who becomes buyer and who
becomes seller. If one higher than the other, lHgR®V becomes buyer and lowers
becomes seller and they average the two amounténg$tance one indicated $150,00
and the other $100,000. The person indicating REObecomes buyer and price is
$125,000. Buyer saves $25,000 and Seller gain®@@5Alternatively, simply
designates high bidder as buyer and low biddeeldexr @nd then they negotiate a fair
market price?

4. Chicken Sandwich case.

Food poisoning from eating chicken sandwich. Dugagcus, attorney for bread
stood up and commented that everyone knew breatebadiability than chicken or
mayonnaise suppliers did. Same with lettuce (aljhaw longer so true.) Got each
Defendant to write down or confidentially supply di#tor with their best offer and if
combined amount equaled or exceeded the Plaintiéfirmand would settle. If equaled,
would reduce each pro rata to dimply meet dentand.

™ Cooley, Vol. 2 at pp. 129-130.
2 Cooley, Vol. 2 at pp. 40-41.

13 Cooley, Vol. 2 at p. 42-43.

14 Cooley, Vol. 2 at pp. 47-48.



5. Double blind ranges

Monetary damages case and parties have impassapdidr One won’t go below
$1.2 million and other has top offer of $300,008ef suggest that parties individually
tell Mediator whether they will accept a range ay $650,00 to $850,00, with proviso
that only if the party says yes, will he/she/itfiout what the other party did. Tell party
paying that this means he/she agrees to pay no tmame$650,000 and party getting
paid, will accept no less than $850,000. Not adngpither person’s number and more
chance of possible movement somewhere within

Alternatively, if Parties are sufficiently closad no more movement, Mediator
suggests that he writes down a number that heghihiikcase should settle for,
somewhere in between the two numbers (not necbseaduat is fair or what Judge or
Jury would award.). Parties will retire to separatems and caucus. If both bring out
piece of paper with “Yes” on it, the number is raleel and becomes the settlement
number, If either side says no, number not reveatetcase impassed.

6. Use of Flip Chart/Writing Board:_

As Parties express themselves, statements are sumadiaalidated and
recognized. Mediator get agreement that he hadicagpessence of statement correctly.
May want to add check marks or initials as mentibagain or by opposite side.
Validates and generates movement. Creates a pAipicda.'’

7. Use of Silence in Mediation:

Well placed silence at a strategic time can becéffe mediation tool. Person or
persons can reflect, deliberate or just think alblo@tprocess. Most people are
uncomfortable with silence—therefore will speak @adsibly move process forward.
Mediator must be comfortable with silernée.

8. What would It Sound Like to You If They Understood.

Stalled mediation. Tempestuous environment. Diffeveavelengths. “What would

15 Cooley, Vol. 2 at pp. 68-69.
18 Cooley, Vol. 2 at p. 130.

" Cooley, Vol. 2 at p. 87.

18 Cooley, Vol. 2 at p 89.



you like to hear them say back to you if they g&t How would it sound to A if B were

to ‘get it’ and ‘interpret it back to A. Party Aas asked what it would sound like to them
if party B were to paraphrase their message. Wbas & imagine B would say, while
paraphrasing A, which would convince A that B haderstood A. thoroughly?” Look

at the issue from a different perspective.

9. Use of Strategic Breaks, particularly in heated cass, such as
Divorces.

If you think it is going to be emotional case, annce up front that you reserve
right to call for breaks whenever it seems appaipriPermits Parties to cool down and
collect their thoughts. Suggest it if someone tteesito walk out?®

10.Starting BATNA/WATNA conversations between Attorneys and
Clients.

Mediator makes following statement during Caucus.

“You have come to the mediation today with a vapable attorney who has
prepared you to evaluate your options. Because soeagations parties are either
not represented or not as well prepared, at thrg pothe mediation, | typically
ask each side such questions as how much it watl todlitigate the matter if we
don’t resolve it today, how long it will take tosave it through litigation, what
are the chances that you may lose in court, etthatceach party can evaluate
their options and make the best decision for théraseabout settling., | won’t
take the time to go through those questions withryaw as your attorney feels
that you already know all this information.”

One of three things will happen: 1) this has alygaeken discussed,?2) client will
start talking to attorney right then or 3) clienthguestion attorney when you are
caucusing with other sidé

11.Sixty-six techniques for Overcoming Roadblocks:

Start gently & with generalities.

Emphasize the future and de-emphasize the past.

Focus on solutions

Use the ‘in principle’ technique.

Build an affirmative positive movement of the cagreement.
Beware of the premature caucus.

Look for opportunities to use transformations.

NoakwnNE

9 Cooley, Vol. 2 at pp. 124-125.
2 Cooley, Vol. 2 at p. 142.
% Cooley, Vol. 2 at pp. 148-149
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8. Help a party work through discomfort.

9. Help a party reality check.

10.Lead the parties in brainstorming.

11.Use easel or blackboard,

12.Use hypotheticals.

13.Use the phrase ‘some folks.’

14.Relieve a party of ownership.

15. Help parties overcome fear of ‘going first.’

16.Use decision analysis.

17.Reflect with parties on their bargaining model.

18. Test the margins of positions and focus on interest

19.Encourage a party to take person ownership of érigfbsition.

20.Be alert to discern ‘nickel and diming’ and ‘auctidactics.

21.Explore options to setting precedent.

22.Be alert to identifying ‘reactive devaluation’ aisglective perception’
behaviors.

23.Control your impatience.

24.Maintain momentum and a positive outlook.

25.Focus on relative priorities.

26.Help parties take a ‘fresh look.’

27.Suggest setting an issue aside temporarily.

28.Suggest taking a break.

29.Change something.

30. Give parties’ views on the stalemate.

31.Refocus the parties on something else.

32.Ask parties to describe fears.

33. Clarify that parties are not ‘locked in’ to interiissue resolutions.

34.Use a global summary.

35.Summarize areas of agreement.

36.Suggest a trial period or plan.

37.Creatively explore enforcement/resolutions options.

38. Translate options into a party’s personal language.

39. Help parties develop criteria for an acceptableoute.

40.Be a catalyst, and be creative.

41.Use humor.

42.Consider using homilies.

43.Try a ‘think again’ approach.

44.Try role reversal.

45, Let each party play ‘devil’'s advocate.

46.Use a ‘time-out’ mini-interventions.

47.Try listening and interpretation exercise.

48.Try being blunt about the parties’ choices.

49. Use reality checking questions.

50.Check to see if all necessary parties are present.

51.Politely handle a dominating attorney or other espntative.

52.Consider caucusing with the representative alone.

11



53.Consider disaggregating gains and aggregatingdosse

54.Be aware of the parties perceptual and emotionat@ction to money.

55. Accentuate the positive.

56.Use parallel option development.

57.Consider substituting non-monetary thing of valoierhoney.

58. Consider having the parties write their views.

59. Foster an appearance of fairness.

60.Break a whole problem into parts.

61.Let parties share the burden of the impasse.

62.Ask one or both parties if they want to end the iauszh.

63. Allow parties and their representative to reflecttioeir options.

64.Consider proposing to conclude the mediation.

65. Consider asking the parties to develop their ‘laest final’ offers.

66.Present a summary and overview of the status aogtress of the
mediation??
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